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Summary:

This short treatise analyses the concept of ownership in Shariah and considers the concept of a trust
under Shariah. The paper expounds on the different types of ownerships that are recognised in
Islamic law with examples and proofs for each. Ownership can be complete or incomplete
depending on how many elements of ownership one possesses. Islamic law also recognises the
concept of splitting the elements of ownership as practiced today in trusts. It is concluded that the
concept of a trust is valid under Shariah and that the Shariah compliance of a trust depends on the
objectives of the trust and the terms of the trust deed.
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The Concept of Ownership

Ownership is an exclusive bundle of powers, rights, privileges and interests vested in a legal person
in relation to a property or item. Thus, ownership refers to the relationship between a legal person
(human or non-human), the corporeal entity of the property and its benefits. Ownership is not a
tangible thing; rather, it is a legal concept, a relationship and a well-known notion among people?.

The elements of ownership

The above definition highlights that ownership is a name for relationships between a legal person
and an entity. The relationships come in two forms:

1) Corporeal relationships
2) Incorporeal relationships

Corporeal relationships refer to the connection formed with the actual body of the property.
Incorporeal relationships refer to the connection formed with extrinsic matters to do with the

property.

Corporeal relationships?

1. Milk al-Raqabah (propriety right or legal title)
2. Milk al-Yad (possession)?

Milk al-Ragabah grants a person legal title to the corpus and body of the property. The possessor of
Milk al-Ragabah is the recognised legal owner.

Milk al-Yadd (possession) refers to the authority and title to possess something whereby one’s
possession is authoritative giving the holder executive possession and access.

1Zarqa, M.A (1998), al-Madkhal al-Fighi al-‘@m, Damascus: Dar al-Qalam, p.313
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Incorporeal relationships

1. Milk al-Tasarruf (ownership of disposal and transaction)*®
2. Milk al-Manfa’ah (ownership of usufruct)
3. Milk al-Intifd’ (ownership to usage)

Milk al-Tasarruf refers to the authority to transact and dispose of property. This type of ownership is
commonly granted to a guardian, the executor and the agent who have the right to transact on
behalf of others.

Al-Qarafi highlights the difference between Milk al-Manfa’ah and Milk al-Intifa’ stating: Milk al-
Intifa’ refers to the right of personal usage, whereas, Milk al-Manfa’ah allows the owner of the
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Manfa’ah to personally use and transfer this right to others for consideration and without
consideration®.

Forms of ownership
Ownership is generally divided into the following two forms:

1. Complete ownership (al-Milkiyyah al-Tammabh)

Considering the previous definition of ownership, we can consider complete ownership as enjoying
all forms of relationship with an asset. Full and complete ownership in any property gives the owner
complete power, rights, privileges and interests in the property’. This empowers one to exercise his
rights over property which he possesses, to control the property acquired, such as to use for his own
pleasure, to transfer and to extinguish his right by way of transfer if he chooses. Shaykh Abu Zuhra
elaborates on complete ownership and states:

“Complete ownership gives the title holder:

a) Absolute power to transact the property in all shariah compliant transactions

b) Sole privilege to use the property without any restriction in terms of time, state or place.
The only restriction is that he must not do any non-Shariah compliant activity with the
property.

c) A perpetual and timeless hold on the property without any expiry date during his life.

d) No compensational claim when he destroys the item himself.”®

The authority of this sanction may be elucidated from the following verses:
“And for men is the benefit of what they earn. And for women is the benefit of what they earn.”
(4:32)

2. Incomplete ownership (al-Milkiyyah al-Naqitah)

Incomplete ownership limits the types of relationship one has with an asset. Incomplete ownership
refers to owning a right or a few rights from the various rights mentioned above. Shaykh Abu Zuhra
states that al-Milkiyyah al-Nagisah is sole ownership of legal title or ownership of use.
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8 Abu Zuhra (1976), al-Milkiyya wa Nazariyyatul ‘Aqd, Beirut: Dar al-Fikr al-Arabi
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Examples on division of different types of Milk (ownership)

1. Division of Milk al-Ragabah and Milk al-Manafa’ah

Milk al-Manfa’ah without Milk al-Ragabah is usually acquired through four contracts: ljarah
(leasing), I’arah (borrowing), Waqf (endowment) and Wasiyyah (Bequest)®.

An example of owning legal title without ownership of use is a testator bequeathing Milk al-
Manfa’ah for a beneficiary other than the inheritors. In such a scenario, the inheritors will own legal
title (Milk al-Ragabah) but not the ownership of usage and usufruct (Milk al-Manfa’ah).

Shaykh Abu Zuhra states another example highlighting the possibility to split Milk al-Ragabah and
Milk al-Manfa’ah. A testator is permitted to bequeath legal title (Milk al-Ragabah) to one
beneficiary and the ownership of usage and usufruct (Milk al-Manfa’ah) to another.

2. Division of Milk al-Manfa’ah and Milk al-Yadd

A collateral gives the creditor only Milk al-Yadd and not Milk al-Manfa’ah®®. Furthermore, the
creditor is privileged to Milk al-Yadd in the value and not the corpus (‘ayn)!’.

3. Division of Milk al-Ragabah and Milk al-Intifa’

Public items such as benches, toilets which are available for use, grant the user Milk al-‘Intifa’ only.
Only usage of such items is permitted®?.

Overview of trusts

A trust can be defined as, a mechanism that allows a property to be vested into the legal ownership
of a trustee(s), who is obliged to hold it for the benefit of another person called the beneficiary(s),
who has beneficial ownership®.
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13 John Duddington, Equity and Trusts (5" edn, Pearson Education Limited 2015) 7.
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A trust is a mechanism whereby one person (the ‘settlor’) may give away the enjoyment of assets to
a group of individuals (the ‘beneficiaries’) while control and decisions on the administration and
investment of those assets lies with others (the ‘trustees’).

Fundamental to the notion of the trust is the division of ownership between “legal” and “equitable.”
The divisions between legal and beneficial ownership are normally created by an express instrument
of trust (usually a deed of trust or a will). The maker (“settlor”) of the trust will convey property to
the trustee (who may be an individual or a corporation, such as a bank or trust company) and
instruct the trustee to hold and manage the property for the benefit of one or more beneficiaries of
the trust®.

Trust law is based on the idea that there are two elements to property (all property, not just land):
The actual legal ownership of it (or ‘legal title’), and the ‘enjoyment’ or ‘benefit’ of it (the “beneficial
interest’).

What is a trust under Shariah?
A trust can be considered to be one of the following:

1. A performance and contract where there is an intentional transfer of ownership to the
trustee and beneficiary.

2. An asset management mechanism without intending any transfer of ownership. There is no
intention to create legal relations?®.

The above will be determined by the intention of the settlor.

It is not necessary for contemporary contracts to always fit under a classical type of contract
mentioned in the classical texts of Islamic law. For example, Sukuk, Takaful (Islamic insurance),
Parallel Istisnaa’, have not been mentioned in the classical texts; these are products and models
developed recently. In financial matters and transactions, the default is that everything is permitted
unless there is an evidence suggesting otherwise’. Thus, it is permissible to develop new contracts,
structures and models which bring benefit to the people and do not contravene any principle of
Shariah. As a result, if one creates a trust to transfer ownership, ownership will split as dictated by
the trust. From a Shariah perspective, it will be regarded as a trust also. Thus, the concept of trusts is

14 http://www.step.org/sites/default/files/Branches/hongkong/Leaflets/What is a trust HK2015.pdf
15 Encyclopedia Britannica (2011), Trust, Encyclopaedia Britannica Inc. Available at:
https://www.britannica.com/topic/trust-law
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an acceptable concept under Shariah. The Shariah compliance of a trust will be determined by the
objectives and terms of the trust deed etc.

The fragmentation of ownership is recognised in Shariah. Just as a trust is understood to fragment
ownership in law, a trust mechanism will also fragment ownership in the Shariah understanding. The
settlor transfers components of ownership to the trustee and the beneficiary. As a result, the
different forms of ownership in Shariah will be split between the trustee and the beneficiary; the
trustee and the beneficiary will both entertain al-Milkiyyah Nagisah (incomplete ownership). The
reason for this is that the trustee has a fiduciary duty to the beneficiaries; he cannot dispose or do
with the property as he wishes, whereas, complete ownership demands that a person has exclusive
ownership and control rights. On the other hand, a beneficiary does not hold legal title, as such, he is
not the legal owner of the property and nor can he exercise his wishes in respect to this property at
all times.

The exact division of the different types of Milk is dependent on the trust deed. The trustee usually
enjoys Milk al-Ragabah whilst the beneficiaries have Milk al-Manfa’ah or Milk al-Intifd’.

Conclusion

The concept of trust is acceptable from a Shariah perspective and results in the fragmentation of
ownership. The Shariah compliance of a trust will depend on the purpose and the terms in the trust
deed.

Allah alone knows best
Mufti Faraz Adam
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